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MEMORANDUM OPINION

Now before the Court is a group of cases that inplicate a
variety of issues, all of which are covered in the defendants’
notion to dismss, and the parties’ cross notions for parti al
summary judgnent. At its heart, the dispute centers on the
National Park Service's (“NPS’) treatnent of current and
potential concessioners at various national parks. The
plaintiffs--three of which are concessioners and one of which is
an associ ation of concessioners--all allege that various NPS
regul ations are contrary to Congressi onal pronouncenents on
nati onal park concessi on managenent .

On April 24, 2001, the Court ruled that the plaintiffs were
not entitled to discovery beyond the adm nistrative record, and
that certain confidential information could be shared with
experts, provided various conditions were observed. The Court
al so ruled that day that Delaware North, Inc., a concessioner,
was entitled to intervene in this matter on behalf of the
defendants. Delaware North is a conpetitor of the plaintiffs,
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and seeks to becone a concessioner in certain parks where the
plaintiffs currently hold concession contracts.

To summarize the Court’s holding, the Court first hol ds that
the plaintiffs’ Rule 56(f) notion to stay summary j udgnent
proceedi ngs and take di scovery nust be DENIED.! The Court next
hol ds that the defendants’ notion to dism ss nust be DENIED with
respect to the preferential right to renewal issue, but GRANTED
with respect two other issues.? Finally, the Court holds that

the disputed regulations are permssible in all respects save

one. The defendants’ regul ations are generally concise, well
expl ai ned, and responsive to the many conmments received from
interested parties. The defendants only run afoul of the law in
their requirenent that concessioners bid on prospectuses or else

| ose their preferential right of renewal. An order consistent

1 This issue was substantially addressed in the Court’s
April 24, 2001 Opinion. In that Opinion, the Court determ ned
that the plaintiffs were not entitled to extra-record di scovery.
See Menorandum and Order, Apr. 24, 2001, at 11-13.

Federal Rule of G vil Procedure 56(f) “allows a summary
j udgnent notion to be denied, or the hearing on the notion to be
continued, if the nonnoving party has not had an opportunity to
make full discovery.” Celotex Corp v. Catrett, 477 U. S. 317, 326
(1986). As the plaintiffs are not entitled to any di scovery, a
stay of proceedings would not increase the plaintiffs’
“opportunity to nmake full discovery.” Thus, the plaintiffs’ Rule
56(f) notion nust be deni ed.

2 These two issues are the plaintiffs’ clains regarding
the timng of conpensation for a concessioner’s |easehold
surrender interest, see Part.lI1.N, and Hamlton Stores’ claim

regardi ng the m ninum franchi se fee for the Yell owstone Park
concession contract. See Part |.B.3.b.
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with this Opinion shall issue separately this date.

As a prelimnary matter, the Court notes its jurisdiction
under 28 U.S.C 8§ 1331. The plaintiffs’ well-pleaded conplaints
present an issue of federal law, and all parties concede as nuch.
See Brief for Plaintiffs, Feb. 28, 2001, at 14-15; Brief for
Def endants, Apr. 9, 2001, at 21. The law applicable to the
resolution of this case is federal |aw, whether in
constitutional, statutory, or comon |law form See United States
v. Kimbell Foods, Inc., 440 U. S. 715, 726-27 (1979) (quoting
Clearfield Trust Co. v. United States, 318 U. S. 363, 366 (1943))
(“[Algencies derive their authority to effectuate .
transactions fromspecific Acts of Congress passed in the
exercise of ‘constitutional function or power’, [and thus] their

rights, as well, should derive froma federal source.”).

I. THE DEFENDANTS” MOTION TO DISMISS
A. Background
The plaintiffs have been concessioners in various national
parks for the past 30 years.® Their concession contracts are set

to expire on Decenber 31, 2001, and they are currently interested

3 The Court notes that one of the plaintiffs, the
Nati onal Park Hospitality Association (“NPHA’), is not actually a
concessioner. Rather, it is an association of concessioners.
Nonet hel ess, as the NPHA cones before the Court on behalf of its
menbers, and for ease of reference, the Court refers to the NPHA
as a “concessioner.”
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in continuing as concessioners. To achieve this goal, the
plaintiffs nmust participate in a contracting process dictated by
the NPS. In the spring of 2000, the NPS nodified this process in
light of recent legislation.*

The new contracting process is chiefly controlled by an NPS
regul ation entitled “Concession Contracts.” 65 Fed. Reg. 20630
(Apr. 17, 2000); see also 36 CF.R 51. This regulation, states
the NPS, has “three nmjor purposes”: (1) to enhance the
conpetitiveness of contract bidding by dimnishing various
concessioners’ “preference in renewal”, (2) to convert the
val uation of concessioners’ capital inprovenents froma
“possessory interest” valuation to a “l easehol d surrender
interest” valuation, and (3) to explain various snaller
provi sions that “concession contracts will contain in the
i npl enentation of the 1998 Act.” 65 Fed Reg. 20630-31 (Apr. 17,
2000); 36 CF.R 51. This regulation is supplenented by a second
regul ation, entitled “Standard Concession Contract”, which
i ncorporates the changed terns into a new contract. See 65 Fed.

Reg. 26052. It is these two regulations, as well as any

4 On Novenber 13, 1998, Congress significantly altered
concessi on nmanagenent policies by enacting the National Parks
Omi bus Managenent Act of 1998. 16 U. S.C. 88 5951-5966. As the
nmotion to dismss concerns only standing and ri peness issues, it
is not necessary to discuss the details of the Act at this point.
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“prospectuses”® i ssued pursuant thereto, that the plaintiffs
challenge in nmultiple respects.

The defendants nove to dismss two of the plaintiffs’ many
clains. Specifically, the defendants claimthat the |aw of
standi ng and ripeness prevent the plaintiffs from pursuing (1)
their joint claimfor a preferential right of renewal, and
(2) Ham lton Stores’ claimof unreasonable franchise fee.® These
two clains will now be shortly descri bed.

1. The Plaintiffs” Joint Claim of a Contractual Right to
Preferential Renewal

Al four plaintiffs claimthat their concession contracts
give thema preferential right of renewal. This right would give
each plaintiff the right to match the best bid nade on a
prospectus, and thereby obtain the concession contract. The
def endants deny that this right even exists, but also argue that,
even if it does, this claimnust be dism ssed because it
“essentially concerns what m ght happen to [the plaintiffs] upon
the expiration of [their] Contracts.” Brief for Defendants, Jan.

19, 2001, at 1-2. That is, as the disputed concession contracts

5 In this context, a “prospectus” is in invitation to bid
on a contract. It contains various information necessary to
formulate a bid, including a copy of the specific contract up for
bi ddi ng.

6 The defendants al so nove for dism ssal on various
jurisdictional grounds, but concede that the Court, at the |east,
has federal question jurisdiction. See Brief for Defendants,
Apr. 9, 2001, at 21.
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have yet to be awarded, the plaintiffs have yet to be denied any
contract. It is quite possible, argue the defendants, that the
plaintiffs may obtain the sought after concession contracts, and
thus suffer no harmfromthe |loss of their preferential right of
renewal .

2. Hamilton Stores” Claim on the Yellowstone Park
Prospectus” Franchise Fee Requirement

By statutory mandate, the NPS is to set a m ninmum franchi se
fee based “upon consideration of the probable value to the
concessioner of the privileges granted by the particular contract
involved.” 16 U.S.C. 8§ 5952(4), 5956(a). The probabl e val ue of
a contract’s privileges, in turn, “shall be based on a reasonabl e
opportunity for net profit in relation to the capital invested
and the obligations of the contract.” 16 U S.C. 8§ 5956(a).

Thus, by statute, the NPSis required to determ ne the capital
i nvestnment that a new concessioner will |ikely make if awarded
the contract.

Ceneral | y speaki ng, when a new concessi oner obtains a
concession contract, that concessioner is required to purchase
the exiting concessioner’s inventory, equipnent, and real
property interests. AR 17-18. These purchases, anong ot hers,
make up the new concessioner’s “capital investnent.” The greater
a concessioner’s capital investnent will be, the | ower the NPS
sets the m nimum franchise fee in the prospectus. Thus, an

underval uing of an exiting concessioner’s inventory, equipnment
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and real property interests will result in an overestimte of the
m ni mum franchi se fee required of new concessioners. This
overestimate, in turn, mght be unlawful if it were to deny a
concessi oner a “reasonabl e opportunity for net profit.” 16 U S. C
8 5956(a).

Ham I ton Stores alleges that its inventory, equipnment, and
real property interests have been significantly underval ued and
that the resulting m nimum franchi se fee for the Yell owstone
contract is too high.” This, Ham lton argues, “flatly violates
the statutory rule requiring NPS to offer concession contracts
t hat woul d provide the concessioner with ‘a reasonabl e
opportunity for net profit in relation to capital invested.’”
Brief for Hamlton Stores, Feb. 28, 2001, at 1.

It is inportant to recognize that, although Hamlton is
all eging a mscal culation of its current possessory interests,
its claimis fromthe perspective of a future concessioner. That
is, the harmfor which Ham|lton is seeking redress is its future
di sbursenent of excessive franchise fees, not the insufficient

conpensation paid to it as an exiting concessioner.?

! The NPS hired Dornbusch & Conpany to val ue Ham | ton
Stores’ inventory, equipnment, and real property interests. See
AR, 1748-62 (nmenoranduns by Dornbusch & Co. explaining the
valuations of Hamlton Stores’ assets, and the appropriate
franchise fee in |light thereof).

8 Ham [ ton Stores’ conpensation for its inventory,
equi pnent, and real property interests is calcul ated under the
terms of its concession contract, not under any statute or
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The Court now considers the defendants’ argunents to determ ne

whether the plaintiffs are properly before this Court.

B. Analysis

1. Standard of Review

If a plaintiff has failed “to state a cl ai mupon which
relief can be granted,” a court may grant a defendant’s notion to
dismss. Fed. R Cv. P. 12(b)(6); see also Hishon v. King
Spalding, 467 U.S. 69, 73 (1984); Sparrow v. United Air Lines,
Inc., 216 F. 3d 1111, 1114 (D.C. Cr. 2000). In evaluating a
notion to dismss, a court nust construe the conplaint in the
light nost favorable to the plaintiff and give the plaintiff "the
benefit of all inferences that can be derived fromthe facts

al l eged." Schuler v. United States, 617 F.2d 605,608 (D.C. G

regul ation. For exanple, section 12 of the Ham Iton Stores’
contract provides extensive directions on the determ nation of
Ham [ ton’ s possessory interests. See Hamlton Stores Concession
Contract, AR 212-13 (providing that the “fair value of a
possessory interest shall be the sound value of the inprovenent
to which it relates at the tine of transfer of such possessory
interest, without regard to the termof the contract. The sound
val ue of any structure, fixture, or inprovenment shall be

det erm ned upon the basis of reconstruction cost |ess

depreci ation evidenced by its condition and prospective
serviceability in conmparison with a new unit of |ike kind, but
not to exceed fair market value”).

Thus, if Ham lton were alleging underpaynment of its
possessory interests, its claimwould lie in contract |aw, not
the arbitrary and capricious standard of the APA and the Tucker
Act .
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1979); see also Scheuer v. Rhodes, 416 U.S. 232, 236 (1974).
"However, |egal conclusions, deductions or opinions couched as
factual allegations are not given a presunption of truthful ness.”
Wiggins v. Hitchens, 853 F. Supp. 505, 508 n.1 (D.D.C. 1994)
(citing 2A Moore's Federal Practice, 8 12.07, at 63 (2d ed. 1986)
(footnote omtted); Haynesworth v. Miller, 820 F.2d 1245, 1254
(D.C. Cr. 1987)).

2. The Law of Standing and Ripeness

The doctrines of standing and ripeness are “designed to test
the fitness of controversies for judicial resolution.” Louisiana
Envtl. Action Network v. Browner, 87 F.3d 1379, 1382 (D.C. Crr
1996) . They both contain a “blend of constitutional
requi renents and prudential considerations.” Valley Forge
Christian college v. Americans United for Separation of Church
and State, 454 U. S. 464 471 (1982); CC Distributors v. United
States, 883 F.2d 146, 149 (D.C. Cr 1989).

(a) Standing

To have constitutional standing, a plaintiff nmust show that
(1) it has “suffered an injury in fact” that is (2) “fairly .
traceable to the challenged action of the defendant” and which
(3) will be “redressed by a favorable decision.” Lujan v.
Defenders of Wildlife, 504 U S. 555, 560 (1992) (citations and
internal quotations omtted); see also Allen v. Wright, 468 U. S

737, 756 (1984): Warth v. Seldin, 422 U S. 490, 508 (1975).
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A plaintiff’s alleged injury qualifies as a constitutional
“infury in fact” if the plaintiff suffers an “invasion of a
legally protected interest which is (a) concrete and
particul arized, and (b) actual or imm nent, not conjectural or
hypot hetical.” Lujan, 504 U S. at 560; Whitmore v. Arkansas, 495
U S 149, 155 (1990); Los Angeles v. Lyons, 461 U S. 95, 102
(1983); Sierra Club v. Morton, 405 U.S. 727, 740-741, n.16
(1972). O inportance in the case sub judice, this Grcuit has
repeatedly recognized as an injury the “loss of . . . opportunity
to conpete for a contract. CC Distributors, 883 F.2d at 150; see
also Lepelletier v. FDIC, 164 F.3d 37, 42 (D.C. Gr. 1998);
DirectTV, Inc. v. FCC, 110 F.3d 816, 829 (D.C. Gr 1997).

In CC Distributors v. United States, this Crcuit considered
a governnent contractor’s challenge to an Air Force policy which
di m ni shed the contractor’s opportunity to secure contracts. The
government argued that, since the contractor had not yet been
denied a contract, it had not yet sustained a constitutional
injury. C.C. Distributors, 883 F.2d at 149-50. The Court
di sagreed, and held that “a plaintiff suffers a constitutionally
cogni zable injury by the | oss of an opportunity to pursue a
benefit . . . even though the plaintiff may not be able to show
that it was certain to receive the benefit had it been accorded
the | ost opportunity.” Id. at 150. In support of this, the

Court noted a broad variety of caselaw that supports the genera
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proposition that the “denial of an opportunity” is a cognizable
injury. Id. at 150 (citing Village of Arlington Heights v.
Metropolitan Housing Development Corp., 429 U.S. 252, 264 (1977);
Regents of the Univ. of Cal. v. Bakke, 438 U. S. 265 (1978); West
Virginia Ass’n of Comm. Health Centers v. Heckler, 734 F.2d 1570
(D.C. Gr. 1984); National Ass’n of Neighborhood Health Centers,
Inc. v. Mathews, 551 F.2d 321 (D.C. Gr. 1976)).

Apart fromits constitutional dinmensions, standing also has
a prudential aspect. This aspect requires that a court determ ne
whet her the plaintiff’s interests are “arguably within the zone
of interests to be protected or regulated by the statute . . . in
gquestion.” Association of Data Processing Serv. Organizations,
Inc. v. Camp, 397 U S. 150, 153 (1970). In other words, a court
shoul d ask “whether, in view of Congress’ evident intent to nake
agency action presunptively reviewable . . . Congress intended
for [a particular] class [of plaintiffs] to be relied upon to
chal | enge agency disregard of the law.” Clarke v. Security
Industry Ass’n, 479 U.S. 388, 399-400 (1987); see also CC
Distributors, 883 F.2d at 151.

(b) Ripeness

Al t hough the ripeness doctrine is often understood to
overlap with the standi ng doctrine, see Wyoming Outdoor Council
v. United States Forest Serv., 165 F.3d 43, 48 (D.C. Cr 1999),

it retains a separate anal ytical framework. The franmework
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reveal s the doctrine’'s dual pedigree--a pedigree that is
partially traceable to Article 111, but nostly traceable to the
court’s prudential goals of avoiding “abstract disagreenents” and
“premat ure adjudication.” Abbott Laboratories v. Gardner, 387
U S 136, 148-49 (1967); see also 13A Wight et al., Federal
Practice and Procedure, 8 3532.1, at 118-19 (2d ed. 1984)
(recogni zi ng the dual underpinnings of the single analytical
f ramewor k) .

In considering a claims ripeness, a court is to evaluate
“the fitness of the issues for judicial decision and the hardship
to the parties of w thholding court consideration.” Ohio Forestry
Ass’n v. Sierra Club, 523 U S. 726, 733 (1988); Abbott
Laboratories, 387 U S. at 149. A claims fitness for judicial
resol ution hinges on “whether the issue is purely |legal, whether
consideration of the issue would benefit froma nore concrete
setting, and whether the agency’'s action is sufficiently final.”
Warren Corp. v. EPA, 159 F.3d 616, 621 (1998). Froma nore
pragmati c perspective, courts often defer judgnent if intervening
circunstances are likely to nmake “[judicial] resolution of the
dispute . . . unnecessary.” Edison Elec. Institute v. U.S.
E.P.A., 996 F.2d 326, (D.C. Cr. 1993); State Farm Mut. Auto.
Ins. Co. v. Dole, 802 F.2d 474, 479 (D.C. Gr. 1986). Wth
regard to the hardshi p caused by del ayed review, courts generally

consi der hardship to be a “secondary concern” and only eval uate

-13-



it if there are “doubts about the fitness [prong].” Consolidated
Rail Corp v. United States, 896 F.2d 574, 577 (D.C. Cr. 1990);
Anmerican Petroleumlnst. v. EPA, 906 F.2d 729, 739 n.13 (1990).
In cases where the fitness prong is satisfied, “lack of hardship
cannot tip the balance against judicial review” 1d.; Askins v.
District of Columbia, 877 F.2d 94, 98 (D.C. GCr. 1989);
Consolidation Coal Co. v. Federal Mine Safety & Health Review
Comm*n, 824 F.2d 1071, 1081-82 (D.C. Gr. 1987).

3. The Defendants” Motion to Dismiss

View ng these two cl ai s agai nst the | aw of standi ng and
ri peness, the Court finds that preferential right claimmy
proceed, but that the franchise fee claimnust be dism ssed.

(a) The Right to Preferential Renewal

At the outset, it is clear that the plaintiffs’ claimof a
contractual right to preferential renewal falls squarely within
the rule that a | oss of opportunity to conpete is an injury in
fact. The plaintiffs allege that they have a legal right, vested
in themthrough contract, to renew their contract if they can
mat ch the next best bid. By preventing themfromparticipating
in the bidding process in this fashion, the defendants undeni ably
infringe upon interests which the plaintiffs claimare “legally
protected.” Lujan, 504 U.S. at 560. An injury in fact thus
exi sts.

From a prudential standpoint, the Court finds little reason
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to depart fromits finding of constitutional standing. As
nati onal park concessioners, the plaintiffs are al nost per se
within the “zone of interests to be protected’” by the enactnent
of a statute titled the “National Parks Omi bus Managenent Act of
1998.” Association of Data Processing Serv. Orgs., 397 U S. at
153. The plaintiffs are all central players in the concession
system whi ch Congress attenpted to reform

Wth regard to ripeness, the Court finds it appropriate to
retain jurisdiction at this time. First, the preferential right
of renewal issue is largely legal; it hinges on statutory and
regul atory interpretation, and does not inplicate a conplicated
array of facts. Second, the issue would not “benefit froma nore
concrete setting,” as a fully executed contract would present the
Court with substantially the sane issues currently under dispute.
Warren Corp., 159 F. 3d at 621. Moreover, the NPS s policy on
this issue is clearly “crystallized” inits final form
Eagle-Picher Indus. v. EPA, 759 F.2d 905, 915 (D.C. G r. 1985).
The NPS has reviewed and re-reviewed the issue, and promul gated a
| engt hy regul ati on and expl anation. Furthernore, the NPS has
endorsed this view by issuing prospectuses which are consi stent
with the details enunciated in the regulations. See Brief for
Plaintiffs, Feb. 28, 2001, at 19.

Wth regard to the plaintiffs’ hardship shoul d judicial

revi ew be del ayed, the Court need not find any hardshi p because
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it has little doubt that the issues are currently fit for
judicial review See Consolidated Rail Corp, 896 F.2d at 577.
(b) Hamilton Stores”’ Franchise Fee Claim

The Court finds that Ham I ton Stores does not have standing
to bring its franchise fee claim and also that the claimis not
currently ripe for review

First, it is entirely conjectural whether the m ni num
franchise fee of 3.5 percent wll provide Hamlton Stores with a
“reasonabl e opportunity for net profit.” 16 U S.C. 8§ 5956(a).
Not only is it pure conjecture whether Hamlton wll obtain the
new concessi on contract, but even if it did, it is even nore
conj ectural whether the franchise fee, together with the future
econom ¢ environnment, wll deny it the opportunity for a profit.
Thus, Ham |lton Stores does not have standing to bring this claim

Li kew se, Ham |ton Stores’ franchise fee claimis also not
ripe. Wiether a 3.5 percent franchise fee will permt Ham |ton
Stores (who may or nmay not be the new concessioner) a reasonable
opportunity for net profit is not a “purely legal” issue; to the
contrary, it is an issue highly contingent on facts which are
currently unknown and unknowabl e. Warren Corp., 159 F.3d at 621.
Mor eover, the resolution of this issue would substantially
benefit if it were posed in a “nore concrete setting.” Id. It
is wholly beyond the judiciary’s nmeans to hypot hesi ze on the

econom ¢ health of national park concessions at sone distant
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time. The Court is not blind to the fact that a 3.5 percent
franchi se fee may i ndeed be violative of section 5952(a). |If
Ham | t on obtains the next Yell owstone concession contract, and
thereafter determnes there is not a reasonable opportunity for
profit at a franchise fee of 3.5 percent, Hamlton may bring a
claimat that time. Until then, this Court nust decline to
review the issue.

Ham [ ton Stores argues at great length that the m ni num
franchise fee is flawed because the capital asset valuation used
to set the fee was itself flawed. Even if the Court were to
accept this argunent (which it enphatically declines to do),
Ham I ton has still failed to show that this flawed anal ysis
causes it a current or immnent injury. The injury which
Ham [ ton Stores all eges—the | ost opportunity to earn a profit—is
conti ngent upon several independent factors which may or may not
occur. The occurrence (or non-occurrence) of any one of these
factors could easily nmake the “resolution of the dispute .
unnecessary.” Edison Elec. Institute v. U.S.E.P.A., 996 F. 2d at
326; State Farm Mut. Auto. Ins. Co., 802 F.2d at 479. Hamlton
Stores’ franchise fee claimnmust thus be dism ssed for |ack of

standi ng and ri peness.

C. Conclusion

For the foregoing reasons, the Court finds that the
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plaintiffs may continue with their preferential renewal right
claim However, Ham lton Stores may not continue with its
franchise fee claim® The Court therefore turns to the cross

notions for summary judgnent.

I1. THE CROSS MOTIONS FOR SUMMARY JUDGMENT

A. Standard of Review

Federal Rule of G vil Procedure 56(c) provides that a
district court shall grant summary judgnent "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, show that there is (1) no
genui ne issue as to any material fact and that (2) the noving
party is entitled to judgnent as a matter of law." See Fed. R
Cv. P. 56(c); Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 248
(1986); Diamond v. Atwood, 43 F.3d 1538, 1540 (D.C. Gr. 1995).
To survive a notion for sunmary judgnment, the nonnovant nust make
a “sufficient showing to establish the existence of an el enent
essential to that party's case." Celotex, 477 U. S. at 322. A
“sufficient show ng” exists when the evidence is such that a
reasonable jury could return a verdict for the nonnovant.

Anderson, 477 U.S. at 248.

o In addition to the franchise fee claim the Court
di sm sses one other claimpursuant to Rule 12(b)(1). See Part
I1.N. That issue did not becone discrete until the parties
briefed it during the summary judgnent proceedi ngs, and is nost
easi |y understood in that context.
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B. Applicable Law

Thi s case chall enges the regulations and official policy of
a federal agency. In considering such matters, Article |11
courts utilize the rule of deference promul gated in Chevron,
U.S.A., Inc. v. Natural Resources Defense Council, 467 U. S. 837
(1984). Chevron requires a court to anal yze agency action under
a two-step analysis. “First, always, is the question of whether
Congress has directly spoken to the issue. |If the intent of
Congress is clear, then that is the end of the matter; for the
court, as well as the agency, nust give effect to the
unanbi guously expressed intent of Congress.” |Id. at 841. |If,
however, the statute is “silent or ambiguous with respect to the
specific issue, the question for the court is whether the
agency’s [final action] is based on a perm ssible construction of
the statute.” 1d. A construction is permssible if it is
reasonabl e. The agency’s construction, however, need not be the
only or nost reasonable interpretation, see 1d. at 843 n. 11, it
must nerely be "rational and consistent with the statute.”™ NLRB
v. United Food & Commercial Workers Union, 484 U.S. 112, 123
(1987). See also General Elec. Co. v. United States Envtl.

Protection Agency, 53 F. 3d 1324, 1327 (D.C. Cr. 1995).

C. The Contractual Right of Preferential Renewal

1. Background
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Al nost 85 years ago, the National Park Service was created
to oversee our national parks and to “conserve the scenery and
the natural and historic objects and the wild life therein and .

provide for the enjoynent of the sane.” 16 U S.C. § 1.
Throughout this entire period, the NPS has relied on private
concessioners for the provision of “lodging, food, nerchandi sing,
transportation, outfitting and guiding, and simlar activities.”
64 Fed. Reg. 20630 (Apr. 17, 2000).

During the 1960s, Congress and the NPS determ ned that
certain incentives were necessary to maintain the continuity of
operation in the national parks. Wth this in mnd, Congress
enact ed the Concessions Policy Act of 1965. Section 20d of that
Act stated:

The Secretary shall encourage the continuity of operation

and facilities and services by giving preference in the

renewal of contracts or permits and in the negotiations of
new contracts of permts to the concessioners who have
performed their obligations under prior contracts or permts
to the satisfaction of the Secretary.

16 U.S.C. § 20d.

After this statute was enacted, the plaintiffs in the
instant case all entered into |long-termconcession contracts with
the NPS. None of the contracts contained any provision granting
the plaintiffs a preference in the renewal of their contracts.

In 1989, the Departnent of the Interior began a review of

Nat i onal Park concessions, with the goal of finding ways to

enhance concessi on managenent. Three years later, in 1992, the
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Department issued a report making various findings and
recommendations for inprovenent. Anmong the findings was the
observation that the right of preference in renewal enjoyed by

i ncunbent concessioners significantly inpeded the conpetition for
concession contracts. See 57 Fed. Reg. 40508, 40508 (Sept. 3,
1992) .

In 1998, after the NPS tried to address this issue with
regul ati ons, Congress enacted the National Parks Omi bus
Managenent Act of 1998 (the “1998 Act”). 16 U. S.C. 88 5951-5966.
Section 5952 of the Act orders that the

Secretary shall not grant a concessioner a preferential

right to renew a concessions contract, or any other form of

a preference to a concessions contract.

16 U S.C. 8 5952(7)(A). Although the 1998 Act expressly repeal ed
the 1965 Act, Section 415 of the 1998 Act stated that:

the repeal of [the 1965 Act] shall not affect the validity

of any concessions contract or permt entered into under

[the 1965 Act] but the provisions of this [Act] shall apply

to any such contract or permt except to the extent such

provi sions are inconsistent wth the terns and conditions of
any such contract or permt.

Pub. L. No. 105-391, Title IV, 8§ 415(a), Nov. 13, 1998.
After the passage of the 1998 Act, the NPS reforned certain

concession contract regulations to nmake them in its opinion,

10 Part (7)(B) of Section 5952 does permt the Secretary
to grant this right to a small category of concessioners,
specifically “outfitter and gui de services and small [concession]
contracts.” The issues surrounding the rights created by this
provi sion are not addressed here, but rather in section E, infra.
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consistent wwth the new statute. On the issue of whether
contracts entered into under the 1965 Act contain a right to a
preference in renewal, the NPS stated:
I n circunstances where a 1965 Act concession contract does
not meke express reference to a preference in renewal, it is
the final adm nistrative decision of the NPS . . . that
their repeal of the 1965 Act’s preference in renewal by the
1998 Act is applicable to holders of 1965 Act concessi on
contracts.
65 Fed. Reg. 20630, 20664 (Apr. 17, 2000); see also 36 CF.R 8
51. 102 (codifying the presunption against a preferential renewal
right in a 1965 Act contract, unless express |anguage indicates
ot herw se).
It is this agency policy which the plaintiffs urge the Court
to hold contrary to law. The Court now undertakes that
eval uati on.
2. Analysis
The | awful ness of the defendants’ regul ations turns on
whet her the plaintiffs each have a contractual right to
preferential renewal. [If the plaintiffs do have such a right,
then the NPS s regul ations are unl awful because they unilaterally
delete a valid contract term If the plaintiffs do not have such
a right, then the NPS' s regulations are lawful in that they have
not di m ni shed any of the plaintiffs’ contractual rights and are
an otherw se reasonable interpretation of the 1998 Act. In

making this determnation, the Court’s review is necessarily

limted to the adm nistrative record. See Citizens to Preserve

-22-



Overton Park, Inc. v. Volpe, 401 U. S. 402 (1971).

The Court begins by noting the obvious, which is that no
contract between the NPS and the plaintiffs contains an express
termgranting the concessioners a preferential right to renewal .
Thus, the plaintiffs can only be found to have this right if one
of three circunstances exists: (1) the right derives from
statute, (2) the right derives froman inplied contract, or (3)
the right derives froman inplied termin the current concession
contracts. The Court finds that none of these situations exist,
and therefore that the plaintiffs do not have a right to
preferential renewal.

(a) Contract Rights Established by Statute

“The principal function of a legislature is not to nmake
contracts, but to make | aws.” National R.R. Passenger Corp. v.
Atchison Topeka & Santa Fe Ry., 470 U. S. 451, 466 (1985). Thus,
there exists a strong “presunption . . . that a lawis not
intended to create private contractual or vested rights.” 1d.
O course, a legislature mght, if it wshes, bestow upon a party
a contractual right. But, given the presunption to the contrary,
a legislature, nust do so in “unm stakable terns.” Bowen v.
Public Agencies Opposed to Social Security Entrapment, 477 U. S
41, 52 (1986) (quoting Merrion v. Jicarilla Apache Tribe, 455
U S. 130, 138 (1982)).

The Court need not review the law on this issue further to

-23-



conclude that the 1965 Act did not vest in the plaintiffs a
contractual right to preferential renewal. Section 20d of the
1965 Act st ated:

The Secretary shall encourage the continuity of operation

and facilities and services by giving preference in the

renewal of contracts or permits and in the negotiations of
new contracts of permts to the concessioners who have
performed their obligations under prior contracts or permts
to the satisfaction of the Secretary.
16 U S.C. 8 20d. This provision is egregiously short of
conveying in “unm stakable terns” a contractual right to the
plaintiffs. First, the provision is wholly bereft of even the
nost standard contractual |anguage. For instance, there is no
cl ause which notes that the renewal preference is “in
consideration of” any act of the concessioners.

Second, the ternms of the Act actually belie a contractual
interpretation. By its terns, the Act orders the Secretary of
Interior to “giv[e]” renewal preferences to the concessioners; it
does not order the Secretary to contract with the concessioners
for the renewal right. This observation is inportant, as
el sewhere in the Act, the Secretary is explicitly authorized to
contract for a preferential right of renewal in certain limted
circunstances. See 16 U S.C. 8§ 20c. This suggests that, had
Congress wi shed to create contractual renewal rights in
concessioners |like the plaintiffs, it would have provided such

discretion to the Secretary. See National Rifle Ass’n v. Reno,

216 F.3d 122, 130-31 (D.C. Gr. 2000) (where Congress includes
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particul ar | anguage in one section of a statute, but omts it in
another, the omssion is presuned to be intentional). Congress’s
failure to do this forecloses any possibility that the 1965 Act
best owed contractual renewal rights on the plaintiffs.
(b) Implied Contracts

An inplied-in-fact contract exists when parties “nmanifest
their agreenent . . . by conduct® instead of words. John D
Cal amari & Joseph M Perillo, The Law of Contracts, 8 1.11, at 21
(4th ed. 1998). As the Suprenme Court has explained, the “neeting
of mnds” in an inplied-in-fact contract is inferred fromthe
“conduct of the parties showing, in the light of the surroundi ng
ci rcunstances, their tacit understanding.” Hercules, Inc. v.
United States, 516 U. S. 417, 424 (1996) (citation omtted).

Common exanpl es include contracts for goods fornmed by a
rai sed hand at an auction, or contracts for services fornmed by
calling a repairman to your house. See Restatenent (Second) of
Contracts 8 4 cnt. b I n each case, the facts of the situation
make clear that the parties wish to be bound in contract, even
wi thout an explicit offer and acceptance.

To denonstrate an inplied-in-fact contract, a party nust
show “(1) nutuality of intent to contract, (2) consideration, (3)
unanbi guous of fer and acceptance, and (4) that the representative
whose conduct is relied upon had actual authority to bind the

government.” See City of Cincinnati v. United States, 153 F. 3d
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1375, 1377 (Fed. Cr. 1998); Hoffmann v. U.S., 53 F. Supp. 2d
483, 488 (D.D.C. 1999).

Based on this explanation of |Iaw and the adm nistrative
records filed in these cases, the Court finds that the plaintiffs
do not have a preferential right to renewal derived from an
inplied contract. The Court finds nothing in the admnistrative
record suggesting that the NPS and the plaintiffs entered into a
contract through nere conduct. Nor, for that matter, have the
plaintiffs provided a single citation to the record on this
i ssue. Although the plaintiffs repeatedly refer to nunerous
decl arations of individuals who deemthe contractual right to
exi st; none of these declarations are part of the admnistrative
record, and there is no conpelling reason for the Court to | ook
beyond the record and consider them See Esch v. Yeutter, 876
F.2d 976, 991-92 (D.C. Cr. 1989) (summarizing the instances
where a court may | ook beyond the adm nistrative record in
eval uati ng agency action). The Court thus finds that no inplied
contract for preferential renewal exists.

(c) Implied Terms in Contracts

In the field of contract |law, courts generally assune that
“every person is . . . capable of managing his own affairs.” 11
Lord, WIliston on Contracts, 8 31.5, at 298 (4th ed. 1999).
Nonet hel ess, in a small nunber of circunstances, courts have been

willing to add--or inply--ternms into witten and fully integrated
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contracts. As summarized by one federal court:
| mpl i ed covenants are disfavored. Only two circunstances are
held to warrant inplication of a covenant: (1) the parties

thought it so obvious it did not need stating or (2) it is a

necessary result of what is stated, either as an inplication

of the language used or it is indispensable to effectuate
the intention of the parties.
In re KDT Industries, Inc., 30 B.R 252, 254 (S.D.N. Y. 1983); see
also 11 Lord, WIliston on Contracts, 8§ 31.7, at 317-23 (4th ed.
1999) (sunmari zing caselaw on inplied contract terns).

Oten tines, the terns sought to be inplied are statutes in
exi stence at the tine the contract was formed. |n considering
this proposition, the U S. Suprene Court concluded that a state
| aw shoul d be inplied as a contract termonly if the termis “so
central to the bargai ned-for exchange between the parties, or to
the enforceability of the contract as a whole, that it nust be
deened to be a termof the contract.” General Motors Corp. v.
Romein, 503 U. S. 181, 188-89 (1992) (enphasis added); see also
Sacramento Navigation Co. v. Salz, 273 U. S. 326, 329 (1927) (“A
contract includes not only the prom ses set forth in express
words, but in addition all such inplied provisions as are
i ndi spensable to effectuate the intentions of the parties and
arise fromthe | anguage of the contract and the circunstances
under which it was made.”).

A short exanple illustrates the intuitive nature of this

doctrine. The case involved a contract between the United States

governnment and a refrigerator contractor. See City of New York
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v. U.S., 1256 . d. 576 (1953). The governnent |eased a certain
guantity of “cooler” space at a rate of $1.00 per square foot,
and another quantity of “freezer” space at a rate of $1.50 per
square foot. After the parties agreed on a total price of

$270, 000, the governnment sought additional “freezer” space in

pl ace of its “cooler” space. However, the governnent refused to
pay any extra price, arguing instead that the terns of the |ease
provi ded the governnment with the option of swtching between

cool er and freezer space, but did not provide for an adjustnent
in contract price. 1d. at 646. The court disagreed, and found
it patently obvious that a change in refrigerator space would
necessitate a change in the total price. The court then supplied
the contract with such a cl ause based on what was undoubt edly
“intended at the tine of the execution of the [contract].” 1Id.
at 647.

In light of the foregoing law, the Court finds that a
preferential right of renewal is not an inplied termin the
plaintiffs’ current concession contracts. First, it can hardly
be said that the preferential right of renewal was “so
obvious[ly] [a part of the contract that] it did not need
stating.” The preferential renewal termis a significant
contract term one that would clearly be a | arge conponent of the
bar gai ned-for exchange. It is not a routine term and it is

certainly not the type of termthat sophisticated parties such as
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the NPS and the plaintiffs would consider “so obvious” as to
| eave unwitten. The adm nistrative record provides no
i ndication that the parties had the mutual understanding that the
contract contained the renewal term

Second, nothing in adm nistrative record suggests that the
renewal termis “indispensable to effectuate the intention of the
parties.” As just stated above, the admnistrative is wholly
devoid of information suggesting that the NPS intended the
renewal termto be part of the contract. Moreover, the contract
is not rendered senseless or ineffectual w thout the renewal
term To the contrary, the contract has sufficed for the past 30
years, and is such that the plaintiffs seek to re-enter it once
again. Thus, the Court finds that the preferential right of
renewal is not an inplied termin the plaintiffs’ concession

contracts.

Thus, finding that the plaintiffs do not have a contractual
right of renewal, the Court finds that the NPS s regul ati ons and
prospectuses are a reasonable interpretation of applicable |aw on
this issue. The Court now turns to a related issue: whether the
NPS s regul ations are unlawful with respect to concessioners that

have a statutory right of preferential renewal.

D. The Statutory Right of Preferential Renewal
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In the preceding section, the Court held that the plaintiffs
do not have a contractual right of preferential renewal. This
does not end the renewal issue, however. The 1998 Act explicitly
grants a preferential renewal right to concessioners with gross
recei pts of |less than $500,000 annually, and to outfitting and
gui de concessioners. See 16 U. S.C. 8 5952(7)(B). Although
Anfac, Aramark, and Ham lton Stores do not fall within these
paranmeters, many nenbers of the National Park Hospitality
Association (“NPHA’) do. Thus, because the NPHA has
associ ational standing in this respect, the Court now considers
whet her the NPS regul ati ons which i npl enent concessioners’
statutory right of preferential renewal are contrary to law. The
NPHA makes six argunments as to the regul ations’ unl awf ul ness.

1. Matching the Terms of the Best Offer

The NPHA conpl ains that NPS regul ati ons require incunbent
concessioners wishing to exercise their preferential right of
renewal to not just match the best proposal, but to submt a
better proposal. More specifically, the NPHA argues that
i ncunbent concessioners are given the opportunity to match the
“better terns and conditions of the best proposal,” but are not
permtted to al so adopt the weaker terns of the best proposal.

36 CF.R 8§ 51.32. In this respect, the final proposal of the
i ncunbent concessi oner would contain better terns and conditions

t han any ot her proposal.
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The defendants argue that this is not true, and that the
i ncunbent concessioner is indeed “entitled to match the terns and
conditions, both nore favorable and | ess favorable than what the
i ncunbent offered, of the best proposal.” Brief for Defendants,
Apr. 9, 2001, at 32. Thus, the defendants assert that “[t]here
is sinply no dispute here for the Court to resolve.” 1d. The
Court agrees, and declines to opine in the absence of a case or
controversy. Nonetheless, the Court notes that the defendants’
statenent in their brief is “nothing less than an offici al
interpretation of the [1998 Act] which the agency may not change
unless it provides a reasoned explanation for doing so.”
Washington Legal Foundation v. Henney, 202 F.3d 331, 340 (D.C.
Cir. 2000).
2. Incumbent Concessioners” Duty to Bid
The NPHA al so contests the legitimcy of 36 CF.R § 51.35.
This section states:
If the Director receives no responsive proposals, including
a responsive proposal froma preferred offeror, in response
to a prospectus for a qualified concession contract for
which a preferred offeror exists, the Director nust cancel
the solicitation and may resolicit the concession contract
or take other appropriate action in accordance with this
part. No right of preference will apply to a concession
contract resolicited under this section unless the contract
is resolicited upon terns and conditions materially nore
favorable to offerors than those contained in the original
contract.

36 CF.R 8 51.35. NPHA argues that this regulation is an

unl awful interpretation of section 403(4)(C) of the 1998 Act.
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That section reads:

If all proposals submtted to the Secretary either fail to

meet the mninmumrequirenments or are rejected by the

Secretary, the Secretary shall establish new m ni num

contract requirenents and re-initiate the conpetitive

sel ection process pursuant to this section.

16 U.S.C. 5952(4) (0.

The gravanmen of the disputed regulation lies in the
incentives it creates for concessioners with statutory
preferences in renewal. Wen a prospectus is issued and no bids
are received (even one fromthe incunbent concessioner), the NPS,
in an effort to obtain bidders, reissues the prospectus on terns
that are nore favorable to the concessioners. The problemwth
this, according to the NPS, is that a “no-bid” situation can
occur for two different reasons. First, it mght be that the
prospectus was so poorly drawn that no entity is interested in
bei ng a concessi oner under such terms. O second, it mght be
that the ternms are fair, but that no bidder wi shes to spend the
resources bidding with the expectation that the incunbent
concessioner will likely obtain the contract in the end. |If the
second situation is the reason that no bids are received, then
the NPS will end up re-drafting the prospectus with nore
favorabl e terns, even though the incunbent concessioner m ght be
wlling to accept the contract on the original ternms. Thus, in
many cases, an incunbent concessioner is able to attain better
terms just by withholding its own bid.

The NPS regul ati on seeks to conbat this disincentive for
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i ncunbent concessioners to bid. Wen a prospectus is reissued
for the first reason--that is, the terns are unappealing for all
bi dders--then an i ncunbent concessioner would retain its
preferential right of renewal. An original prospectus is

consi dered unappealing for all bidders when the new prospectus
contains terns which are “materially nore favorable” to
concessioners. |If, however, a prospectus is reissued for the
second reason--an i ncunbent concessioner is wlling to accept the
contract but is holding out for nore favorable terns--the

i ncunbent concessioner forfeits its preferential right of
renewal . Thus, under 36 C F.R 8§ 51.35, an incunbent
concessioner’s clear incentive is to bid on every prospectus it
iswlling to accept.

The question before the Court is therefore whether Congress,
in enacting the 1998 Act, “directly spoke[] to [this] issue,” and
if not, whether the “agency’s [regulation] is based on a
perm ssi bl e construction of the statute.” Chevron, 467 U.S. at
841. The Court finds that Congress, by the text of the 1998 Act,
has foreclosed the NPS s discretion on this issue. The statute
clearly mandates what the NPS nust do in a no-bid situation; it
must “re-initiate the conpetitive selection process pursuant to
[ section 5952].” 16 U . S.C. 8§ 5952(4)(C). Section 5952 provides
a statutory right of preferential renewal to certain

concessioners, and in no way nmakes this right contingent upon
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submtting a bid. The NPS s sole argunent on this issue stands
on the wisdomof its regulation, and conpletely overl ooks the
fact that Congress, in its own w sdomthe Court nust assune, has
al ready addressed the issue. The Court therefore sets aside
section 51.35 and any provision of the NPS s regulations to the
extent a preferential right of renewal is made contingent upon
factors not enunerated in 16 U S.C. 8§ 5952.

3. The Timing of the Determination of a Concessioner’s
Preferential Right of Renewal

The NPHA argues that the NPS is obligated to finally
establish a concessioner’s status as a preferred concessi oner
before the concessioner is obligated to bid on a prospectus. By
delaying the final determ nation, argues the NPHA, the NPS is
forcing concessioners to submt their own proposals when they
woul d otherwi se wait and sinply match the best proposal.! In
this way, a concessioner enjoying a preferential right of renewal
may nonet hel ess end up submtting a nore aggressive proposal than
a conpetitor.

The 1998 Act commands the NPS include in each prospectus “a

description of a preferential right of renewal . . . held by an

11 Al t hough each prospectus identifies the preferred
of feror for that concessions contract, a concessioner’s preferred
status, or lack thereof, is not final until an admnistrative
appeal is exhausted. Because the NPS does not permt parties to
pursue appeals until the bidding is conplete, a preferred
concessioner that is not so-labeled in the prospectus is forced
to bid on a contract it would otherwi se decline to bid on.

- 34-



exi sting concessioner.” 16 U S.C. 8 5952(3)(H). In accordance
with this, the NPS regulations require the NPS Director to
determ ne whether a concessioner is a preferred offeror “no |ater
than the date of issuance of a prospectus for the applicable new
concession contract.” 36 CF.R 8 51.28. The Court fails to see
any conflict between the NPS s regulation and the 1998 Act, and
therefore declines to strike any regulatory provision on this

i ssue.

4. The Intra-Agency Appeals Process

The plaintiffs allege a Fifth Arendnent Due Process
violation in the manner in which the NPS designates the person
who adj udi cates appeals. According to the NPHA the NPS
regul ations provide that the Director of the NPS will not only
make the initial determnation on right of preference issues, but
w Il also preside over the appeal of that decision. See Brief
for Plaintiffs, Feb. 28, 2001, at 42.

In their brief, the defendants clarify that the initial
determ nati on whether an incunbent concessioner is entitled to a
preferential right of renewal and the final determ nation on
appeal will be handl ed by separate people. See Brief for
Def endants, Apr. 9, 2001, at 35-36. Seeing that the dispute has
been obvi ated by the defendants’ clarification, the Court wll
not opine on the matter except to note that the defendants’

position is “nothing less than an official interpretation of the
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[ 1998 Act] which the agency may not change unless it provides a
reasoned expl anation for doing so.” Washington Legal Foundation,
202 F. 3d at 340.

5. The Requirement of a Stay Pending Intra-Agency Appeal

The NPHA argues that the defendants’ rules on intra-agency
appeal violate section 10(c) of the Adm nistrative Procedure Act.
That section provides for judicial review of final agency
deci sions, unless the agency provides “for an appeal to a
superior agency authority,” and neanwhile renders the disputed
decision “inoperative.” 5 U S.C. 8 704. The gist of the NPHA' s
argunent is that a decision denying a concessioner a preferenti al
right of renewal is not rendered “inoperative” unless the bidding
process on that contract is stayed pending the resolution of the
appeal. |If the process is not stayed, then an erroneous deci sion
by the initial decisionmaker will affect the bidding process,
since “[b]ids by both incunbent and non-i ncunbent concessi oners
will, of course, vary based on whether the incunbent has a right
to match the best proposal.” See Brief for Plaintiffs, Feb. 28,
2001, at 44 n. 8.

The Court disagrees that the NPSis in violation of Section
10(c). The core inpact of a decision on a concessioner’s
preferential right of renewal is whether that concessioner wll
be permtted to match the best proposal. Thus, to render an

initial decision on this issue “inoperative,” the agency nust see
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to it that the preferential right may still be exercised if
finally determned to exist. The defendants have done this.

Al though the initial preferential right decision my exert
certain collateral affects while pending appeal, it is a far
stretch to say that the decision is therefore “operative.” |If
that were the case, then a great majority (if not all) agency
deci sions would remain operative pendi ng appeal, because every
deci sion has collateral effects well beyond the issue underlying
the decision. For exanple, an initial agency decision will often
serve as an inpetus for parties to retain counsel or alter their
travel plans. It cannot be said, however, that the decision is
therefore “operating” on the parties prior to the appellate
decision. The Court therefore finds that, because the central
issue of a preferential right determnation is rendered

i noperative, the defendants are not in violation of section 10(c)
of the APA

6. The Information Used in the Determination of a
Preferential Right of Renewal

The plaintiffs argue that the defendants plan to enpl oy an
“inperm ssibly vague” set of factors to determ ne whether a
concessi oner has perforned satisfactorily during its contract,
and is therefore entitled to a preference in renewal. See Brief
for Plaintiffs, Feb. 28, 2001, at 44. Although the NPS usually
makes this decision based on concessioners’ annual eval uations,

NPS regul ations also permit the NPS to view “other relevant facts
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and circunstances.” 36 C.F.R 8§ 51.44.

The defendants explain that this provision is not a |license
to investigate concessioners and hide the evidence fromthem
until the tinme for renewal. Rather, it is a way of ensuring
that, if it is determned after the fact that a concessioner’s
performance was actually less than satisfactory in a given year
the NPS can use that information in its consideration of whether,
t he concessioner’s performance, on the whole, was indeed
sati sfactory. *?

Therefore, with the understanding that the “other rel evant
facts and circunstances” that will be used by the defendants in
addition to the annual evaluations are only facts and
ci rcunstances “previously wthheld fromthe NPS,” there appears
to be no dispute for the Court to resolve. O course, as
expl ai ned previously herein, the defendants’ explanation in their
brief is “nothing | ess than an official interpretation of the
[ 1998 Act] which the agency may not change unless it provides a
reasoned expl anation for doing so.” Washington Legal Foundation,

202 F. 3d at 340.

Wth the NPHA s objections to the defendants’ regul ati ons on

12 The defendants explain that “there may be occasions
when the NPS becones aware of actions of a concessioner that my
result in a determnation of |ess than satisfactory perfornance
that were not revealed in the annual evaluation.” 65 Fed. Reg.
at 20645.
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concessioners’ statutory right of preferential renewal resolved,

the Court now turns to the next of the plaintiffs’ argunents.

E. The 1llusory Contract Issue

The plaintiffs next argue that two provisions in the NPS s
proposed concessi on contract render the contract inpermssibly
anbi guous and illusory. The disputed provisions permt the NPS
to inpose additional duties on the concessioners during the life
of the contract, and to termnate the contract at any tine. See
St andard Concessions Contract, 65 Fed. Reg. 26052. The Court
di sagrees and finds the NPS s standard concessi on contract
accept abl e under Chevron U.S.A., Inc. v. Natural Resources
Defense Council, 467 U. S. 836 (1984).

1. The *“Additional Duties” Provision

Section 5(a) of the NPS s standard concession contract
requi res the concessioner to “conply with all Applicable Laws in
fulfilling its obligations under [the] CONTRACT at the
Concessioner’s sole cost and expense.” 65 Fed. Reg. 26065.
Section 2(a) of the contract defines “applicable aws” as “the
| aws of Congress governing the [park], including, but not limted
to, the rules, regulations, requirenents and policies promnul gated
under those laws, . . . whether nowin force or anended, enacted
or pronmulgated in the future.” 65 Fed. Reg. 26063.

This is a standard provision for these types of contracts,
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and has been “standard in NPS concession contracts for many
years,” including the ones currently held by the plaintiffs. 65
Fed. Reg. 26053. The plaintiffs nonetheless argue the NPS s
right to inpose additional duties on the concessioners renders
the contract (1) inpermssibly anbiguous, (2) illusory, and (3)
contrary to section 407(a) of the 1998 Act. The Court disagrees
on all three counts.

First, the court accepts the general notion that amnbi guous
bid solicitations are generally disfavored. See International
Ass’n of Firefighters v. United States Dep’t of Navy, 536 F
Supp. 1254, 1269 (D.R 1. 1982). The Court, however, fails to
find the solicitation anbi guous because the contested provisions
are not capable of nore than one interpretation. To the
contrary, the provisions state quite clearly the conditions under
whi ch the concessioners’ duties will change. The nere fact that
t he exact paraneters of those duties are not known at the tinme of
contracting does not sonehow render the contract anbi guous. |If
that were the case, then all contracts woul d be anbi guous, since
all parties to a contract nust continually nodify their
performance to remain in accordance w th changi ng | aws.

Second, the Court fails to find any way in which these
provi sions make the contract illusory. An illusory contract is
one in which one party “gives consideration that is so

insignificant that an actual obligation cannot be inposed.” Woll
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v. United States, 45 Fed. O . 475 (1999). The standard
concession contract inposes a host of duties on the NPS, and the
nmere exi stence of the disputed provisions does not render the
duties optional. O course, in the unlikely event that the NPS
were to pass so many regulations as to nake all of its
contractual duties optional, the plaintiffs m ght have a case.
But that has not happened, and therefore, the contract as it
currently stands is not illusory on account of these provisions.

Third, the Court finds that the contested provisions are not
contrary to section 407(a) of the 1998 Act. This provision
st at es:

A concession contract shall provide for paynment to the

government of a franchise fee or such other nonetary

conpensation as determ ned by the secretary upon

consi deration of the probable value to the concessi oner

[ whi ch] shall be based on a reasonabl e opportunity for net

profit in relation to capital invested and the obligations

of the contract.
The plaintiffs argue that, since the exact scope of
concessioners’ future duties is not known, and the 1998 Act only
permts the franchise fee to be nodified for “extraordinary and
unantici pated” reasons, there is no way to ensure that the
plaintiffs will maintain a “reasonabl e opportunity for net
profit.” That is, as a change in future duties could increase
costs w thout sinultaneously |owering the franchise fee, the

provision permtting the inposition of additional duties is at

odds with the opportunity to maintain a reasonable profit margin.
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Al though the addition of future duties may increase costs, the
plaintiffs are m staken that the nmere possibility of this is
enough to nmake the current concession contract facially violative
of the 1998 Act. There is no reason to believe that, these
di sputed provisions, by their very inclusion in the contract,
completely foreclose the possibility that a concessioner could
make a reasonable profit. It is quite possible, for exanple,
that the NPS will factor the possibility of additional duties
into the initial franchise fee. On the other hand, if such
measures are not taken, and an additional duty inposed in the
future does inpair a concessioner’s opportunity for reasonable
profit, the concessioner’s renedy is to bring a Chevron-based
chal | enge agai nst the new regul ations. But for now, the
plaintiffs’ challenge nust fail, as a claimbased on the nere
possibility of a future claimis not a claimat all.

2. The Unilateral Termination Provision

The standard concession contract issued by the NPS gives the
NPS the right to “termnate [the] CONTRACT at any tinme in order
to protect [park] visitors, protect, conserve and preserve [ parKk]
resources, or to limt visitor services in the [park] to those
that continue to be necessary and appropriate.” Standard
Concession Contract, 8 16(b)(1); 65 Fed. Reg. 26072. The
plaintiffs argue that this gives the NPS the right to “cancel at

[its] pleasure.” Brief for Plaintiffs, Feb. 28, 2001, at 26
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The Court disagrees. The contract explicitly hinges the
NPS s capacity to term nate on the necessity and appropri ateness
of the action. Wiile the Court concedes that these terns do not
have a precise neaning, it does not therefore follow that they
have no neaning at all. dearly, under the standard concession

contract, the NPS cannot term nate the contract at its pleasure.

F. The Applicability of the Contract Disputes Act
One of the NPS' s regul ations inplenenting the 1998 Act
decl ares t hat
[ c] oncession contracts are not contracts within the nmeaning
of 41 U S.C 8§ 601 et seq. (the Contract Disputes Act) and
are not service or procurenment contracts within the neaning
of statutes, regulations or policies that apply only to
federal service contracts or other types of federal
procurenent actions.
65 Fed. Reg. 20632, 20634. The plaintiffs argue that this
regulation is contrary to | aw because the Contract D sputes Act
(“CDA") is applicable to concession contracts and the NPS has no
authority to circunscribe the applicability of the CDA. The
Court finds that the CDA does not apply to concession contracts,
and therefore that the disputed regulation is permssible.
The proper place to beginis with the text of the CDA. By
its text, the Act applies to

any express or inplied contract . . . entered into by an
executive agency for--

(1) the procurenent of property, other than real
property in being;
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(2) the procurenent of services;
(3) the procurenent of construction, alteration,
repair or maintenance of real property; or
(4) the disposal of personal property.
41 U.S.C. §8 602(a). The Court is thus faced with the question
whet her a concession contract is one of these enunerated
contracts. Prelimnarily, it is fair to narrow the list down to
contracts (2) and (3). There is little argunment that concession
contracts are contracts for the procurenent or disposal of
personal property. The plaintiffs do not argue to the contrary.
The Court first finds that the CDA is anbi guous with
respect to whether concession contracts are contracts listed in
section 602(a)(2)-(3). On one hand, the governnent 1is receivVing
services; it is contracting for the provision of anenities to the
visitors of its national parks. Mreover, because the concession
contracts contain various terns relating to the stewardship of
concessi on areas, see Standard Concession Contract, 8§ 6(g), 9(a),
9(d), 10(a), 65 Fed Reg. at 26067-26068, it can be said that the
government is also bargaining for the maintenance of rea
property. On the other hand, the basic nature of concession
contracts differs markedly fromthat of typical procurenent
contracts; in concession contracts, the governnment is not
attenpting to procure chattel or services for itself, but is
rather permtting another to use its land, as in a | easor/| easee
relationship. 1In addition, when the governnent procures

sonething, it usually assunes the role of payor, not payee as in
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this case.

G ven this anbiguity, the Court is next charged with
determ ni ng whether the NPS regulation is a reasonabl e
interpretation of the section 602 of the CDA. See Chevron, 467
US at 841. The Court finds that it is. First and forenost in
support of this conclusion is the Congressional statenent that
concession contracts are contracts “to authorize a person,
corporation or other entity to provide acconmodations, facilities
and services to visitors to units of the national park system?”
16 U.S.C. § 5952. Thus, Congress sees concession contracts as
authorization contracts, not procurenent contracts. This viewis
further supported by the fact that, when Congress defined a
concession contract as such in 1998, the prevailing understanding
was that concession contracts were not procurenent contracts.
This understanding is evidenced in two significant ways. First,
NPS regul ations inplenenting the 1965 Act expressly state that
concession contracts “are not Federal procurenment contracts or
permts within the neaning of statutory or regulatory
requi renents applicable to Federal procurenent actions.” 36
CF.R 51.1. Second, the Court of Federal C ains decided in 1993
t hat concession contracts “did not constitute a procurenent,”
because the NPS is not paying funds, but “collecting fees in
exchange for granting a permt to operate a concession business.”

YRT Services Corporation v. United States, 28 Fed. O . 366, 392
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n.23 (1993). Gven that this was the prevailing understandi ng of
concession contracts in 1998, it is presuned that Congress was
aware of and therefore adopted this view by enacting the 1998 Act
wi thout changing it.*® See Lorillard v. Pons, 434 U S. 575, 580
(1978) ("Congress is presuned to be aware of an adm nistrative or
judicial interpretation of a statute and to adopt that
interpretation when it re-enacts a statute w thout change .

."); see also Keene Corp. v. United States, 508 U. S. 200, 212
(1993).

In light of this understanding of the 1998 Act, the Court is
confident that the NPS s classification of concession contracts
is “based on a perm ssible construction of the statute.”

Chevron, 467 U.S. at 841. |In arguing to the contrary, the
plaintiffs cite certain cases where various non-Article |11
tribunals have found to the contrary. See Brief for Plaintiffs,
Feb. 28, 2001, at 30-34 (citing, e.g., In re R & R Enters., |IBCA
No. 2417, 1989 W. 27790, at *58 (1989)). For the nost part,
these cases all pre-date the passage of the 1998 Act. And since

the 1998 affirned the “authorizati on” nodel of concession

13 It is worth noting that, while legislative history is
far froma definitive indicator, a Senate report on the 1998 Act
does speak to this issue. According to the report, “the policies
and procedures of this title as inplenented by the Secretary’s
regul ati ons are governing requirements for concession contracts
and that such contracts do not constitute contracts for the
procurenent of goods and services for the benefit of the
Governnment or otherwise.” S. Rep. 105-202, 105th Cong., 2d Sess.
at 39 (June 5, 1998).
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contracts, these cases can be considered rejected by the 1998
Act. Although one case, Appeal of Watch Hill Concessions, Inc.,

| BCA 4284/ 2000, was decided after 1998, the Court is not bound in
any way by that tribunal’s decision. Mreover, the nere fact
that another interpretation exists does not render the NPS s
interpretation incorrect, because the NPS interpretation “need
not be the only or nost reasonable interpretation.” See Chevron,
467 U.S. at 843 n.11, Rather, it need only be "rational and
consistent wwth the statute,” which the Court finds it to be.
NLRB v. United Food & Commercial Workers Union, 484 U. S. 112, 123

(1987).

G. The Bid Evaluation Issue

The plaintiffs argue that the NPS s nethod of selecting the
w nning bid for each concession contract inpermssibly varies
fromthe mandates of the 1998 Act. The Court di sagrees.

The 1998 Act states the followwng with respect to bid
sel ection:

(A) In selecting the best proposal, the Secretary shal
consider the follow ng principal factors:

(1) The responsiveness of the proposal to the
obj ectives of protecting, conserving, and
preserving resources of the unit of the National
Par k System and of providing necessary and
appropriate facilities and services to the public
at reasonabl e rates.

(11) The experience and rel ated background of the
person, corporation, or entity submtting the
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pr oposal

(1i1)The financial capability of the person,
corporation, or entity submtting the proposal.

(1v) The proposed franchise fee .
16 U.S.C. 8§ 5952. The 1998 Act also permts the Secretary to
“consi der such secondary factors as the Secretary deens
appropriate.” 16 U S.C. 8§ 5952(5)(B). Wth regard to the wei ght
accorded to each factor, the Act orders the NPS to weigh the
proposed franchise fee less than the factors listed in (i). See
8 5952(5)(A)(iv). Oher than this, however, the 1998 Act does
not specify how these factors shall be wei ghed.
In inplenmenting this statute, the NPS pronul gated the
foll ow ng regul ati on:
(a) The five principal selection factors are:
(1) The responsiveness of the proposal to the
obj ectives, as described in the prospectus, of
protecting, conserving, and preserving resources
of the park area;
(2) The responsiveness of the proposal to the
obj ectives, as described in the prospectus, of
provi di ng necessary and appropriate visitor
services at reasonabl e rates;
(3) The experience and rel ated background of the
of feror, including the past performance and
expertise of the offeror in providing the sane or
simlar visitor services as those to be provided

under the concessi on contract;

(4) The financial capability of the offeror to carry
out its proposal; and

(5) The anount of the proposed m ni mum franchi se fee,
if any, and/or other forms of financial
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consideration to the Director. However,
consideration of revenue to the United States w ||
be subordinate to the objectives of protecting,
conserving, and preserving resources of the park
area and of providing necessary and appropriate
visitor services to the public at reasonabl e
rates.

16 CF.R 8 51.17. In accounting for each of these factors, the
NPS utilizes a point system an applicant can earn fromO to 5
points for each of the first four factors, and can earn fromO to
4 points on the franchise fee factor. For certain types of
contracts, the NPS considers two additional, or “secondary”,
sel ection factors and awards them between 0 and 3 points:

(b) The secondary selection factors are:

(1) The quality of the offeror's proposal to conduct
its operations in a manner that furthers the
protection, conservation and preservation of park
area and ot her resources through environnent al
managenent prograns and activities, including,
wi thout Iimtation, energy conservation, waste
reduction, and recycling . . .; and

(2) Any other selection factors the Director may adopt
in furtherance of the purposes of this part,

i ncl udi ng where appropriate and ot herw se
permtted by law, the extent to which a proposal
calls for the enploynment of Indians (including
Nati ve Al askans) and/or invol venent of busi nesses
owned by Indians, Indian tribes, Native Al askans,
or mnority or wonen-owned businesses in
oper ati ons under the proposed concession contract.
36 CF.R 8 51.17(b).

The plaintiffs argue that the NPS' s regul ations are
arbitrary and capricious because they “dramatically alter the
wei ghts of the selection criteria fromthose that Congress saw
fit to assign.” Brief for Plaintiffs, Feb. 28, 2001, at 36.
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According to the plaintiffs’ reading of the 1998 Act, Congress
intended to “establish three co-equal factors . . . as well as a
fourth subordinate factor.” Id.

The Court finds that, with regard to the total nunber of
factors to be considered, and the weight to be attributed to each
one, Congress has not “directly spoken to the issue.”

Chevron, 467 U.S. at 841. The Court further finds that the

di sputed provisions are “based on a perm ssi ble construction of
the statute.” 1Id. Wth regard to the total nunber of factors
considered, there is little argunent that Congress neant to
narrow t he sel ection process to only the four enunerated factors.
First and nost obviously, the statute fails to use the word
“only”, which would be the nost expedient and direct way to limt
the evaluation criteria. Second, the statute explicitly

contenpl ates the consideration of supplenmental factors which the
“Secretary deens appropriate.” 16 U S. C. 8§ 5952(5)(B). Thus,
there is very little reason to think that Congress’ four-factor
list is nmeant to be wholly exhausti ve.

Wth regard to the weight to be applied to the various
factors, the 1998 Act only addresses the weighing of one factor:
the franchise fee is to be weighed less than the first statutory
factor. The Act is conspicuously silent on all other weighing
i ssues, and this silence nust be interpreted to permit the NPS to

weigh the remaining factors as it sees fit. See National Rifle
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Ass’n, 216 F.3d at 130-31 (where Congress includes particular

| anguage in one section of a statute, but omts it in another,
the om ssion is presuned to be intentional). O course, the NPS
coul d wei gh sone factors so heavily, and others so lightly, that
the wei ghing systemeffectively elimnates one factor from
consideration. If this were the case, it would be a violation of
the NPS's duty to weigh all the factors. See Motor Vehicle
Manufacturers Ass’n v. State Farm Mutual Automobile Ins. Co., 463
US 29, 43 (1983); Texas Oil & Gas Ass’n v. EPA, 161 F.3d 923,
934 (5th Gr. 1998) (Al though the EPA has significant discretion
i n deciding how nuch weight to accord each statutory factor under
the [Clean Water Act], it is not free to ignore any individual
factor entirely.” (citations omtted)). But the current point
system does no such thing; the franchise fee is still being

wei ghed and is not being mnimzed to the extent of de facto

excl usi on.

Thus, the Court concludes that the NPS s system of sel ecting
the winning bid for concession contracts is "rational and
consistent wwth the statute.” NLRB v. United Food & Commercial
Workers Union, 484 U.S. 112, 123 (1987); see also General Elec.
Co. v. United States Envtl. Protection Agency, 53 F.3d 1324, 1327

(D.C. Gir. 1995).

H. Leasehold Surrender Interests
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The plaintiffs claimthat the defendants’ regul ations
deprive them of | easehold surrender interests granted to them by
the 1998 Act. Cenerally speaking, a |easehold surrender interest
is a leasee’s nonetary interest in the inprovenents he makes to
property during his |lease. Wen the |ease is term nated, the
| easee may then recoup the approxi mate value of his inprovenent.
In 1998, Congress decided that concessioners, who often build
extensive facilities on national park grounds, should be entitled
to the value of certain inprovenents made on park property.
Congress therefore granted each concessioner a “l easehol d
surrender interest in each capital inprovenent constructed by
[the] concessioner.” 16 U . S.C. 8 5954(a)(1). “Capital
i nprovenent” is defined by the 1998 Act as “a structure, fixture,
or nonrenoveabl e equi pnent provided by a concessioner pursuant to
the terns of a concession contract.” 16 U.S.C. 8§ 5954(e)(2).

The plaintiffs take issue with 36 CF. R 8 51.67, which
st at es:

A concessioner will not obtain initial or increased

| easehol d surrender interest as a result of repair and

mai nt enance of real property inprovenents unless a repair

and mai nt enance project is a major rehabilitation.

36 CF.R 8 51.67. A “mgjor rehabilitation” is in turn defined
as a “planned conprehensive rehabilitation of an existing
structure, . . . [t]he construction cost of which exceeds fifty

percent of the pre-rehabilitation value of the structure.” 36

CFR 851.51. Finally, “pre-rehabilitation value” is defined
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as “the replacenent cost of the structure | ess depreciation.”

Id. The plaintiffs argue that this regulation is contrary to the

1998 Act because the 1998 Act grants a | easehol d surrender

interest in “each capital inprovenent,” not just the ones costing

nmore than half a facility’s existing value. For exanple, the

plaintiffs argue that replacing a brick fireplace in the historic

El Tovar Hotel at the Grand Canyon is clearly a capital

i nprovenent, and should give rise to a | easehold interest, even

t hough the project’s cost is nowhere near half the value of the

hotel. Wthout expressing any opinion on the plaintiffs’

exanple, the Court disagrees with the plaintiffs’ reasoning.
Paranmount to the plaintiffs’ argunent is their understanding

of a capital inprovenent. They argue that the “plain neaning” of

statutory | anguage should control, and that the plain neaning of

“capital inprovenent” is an “expenditure[] that add[s] to the

val ue of an asset or materially prolongs its economc life.” See

Brief for Plaintiffs, Feb. 28, 2001, at 5. The plaintiffs

falter, however, in that the 1998 Act explicitly defines capital

i nprovenent, thus rendering any colloquial definition irrel evant.

“Capital inprovenent” is explicitly defined as “a structure,

fixture, or nonrenoveabl e equi pnent provided by a concessi oner

pursuant to the terns of a concession contract.” 16 U S.C. 8§

5954(e)(2). Nothing in the disputed regulation wthholds a

| easehol d surrender interest froma concessi oner who makes a
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capital inprovenent.!* Rather, the regulation only addresses the
“repair and mai ntenance” of concession facilities. Mreover,
because there is nothing in the 1998 Act that gives rise to a
| easehol d surrender interest for repair and mai ntenance, the
plaintiffs are actually better off with the regulation in place.
Under the current regulations, the plaintiffs will be able to
obtain a | easehold surrender interest for major rehabilitations
that are not otherwi se classified as capital inprovenents.

The Court therefore finds that the defendants’ regulation
concerning | easehold surrender interests for the repair and
mai nt enance of concession facilities, 36 CF. R 8 51.67, is

perm ssi bl e.

14 The Court does note that the defendants define the word
“structure”, “fixture”, and “nonrenoveabl e equi pnent” in the
regul ations. See 36 C.F.R § 51.51. Thus, it mght be argued
that an especially narrow regul atory definition of “structure”,
for exanple, could preclude a concessioner fromobtaining a
| easehol d interest. The plaintiffs address this issue for the
first time in their reply brief, and make the argunent that,
according to Oxford Anerican Dictionary, “structure” refers not
only to “buildings” but also “parts of buildings.” See Brief for
Plaintiffs, April 30, 2001, at 9. |If this is true, then the word
structure, being susceptible to nore than one definition, is
anbi guous. See Securities Indus. Ass"n v. Board of Governors of
Fed. Reserve Sys., 847 F.2d 890, (D.C. Cr., 1988) (referring to
a dictionary to determ ne whether a word is susceptible to nore

t han one neani ng, and therefore anbi guous). The anbiguity in
turn requires this Court to defer to an agency’s reasonabl e
interpretation. In the case at hand, the agency’s definition

encapsul ates a standard definition of structure and is therefore
em nently reasonable. The defendants’ definitions of fixture and
nonr enoveabl e equi pnent, which the plaintiffs do not chall enge,

I i kewi se rai se no concerns of unreasonabl eness.
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l. The Repair and Maintenance Reserve

The plaintiffs argue that the defendants’ regulation
requiring concessioners to contribute funds into a repair and
mai nt enance fund violates the 1998 Act. Specifically, the
plaintiffs claimthat, since the fund proceeds are used for
capital inprovenents, concessioners should have a | easehold
surrender interest for the anount of noney contributed to the
f und.

In order to obtain a concession contract, concessioners nust
agree to “establish and manage a Repair and Mii ntenance Reserve,
[the funds of which] shall be used to carry out . . .[non-
routine] repair and maintenance of Concession Facilities.”

St andard Concession Contract, 8 10(c); 65 Fed. Reg. 26069.
According to the standard contract, the fund is designated for
projects that are “non-recurring within a seven-year tinme frane,”
such as:

repair or replacenent of foundations, building franes,

wi ndow frames, sheathing, subfloors, drainage,

rehabilitation of building systenms such as electrical,

pl unbi ng, built-in heating and air conditioning, roof

replacenent and simlar projects.

Id. The contract further states that nonies fromthis fund
“shall not be used for a nmajor rehabilitation” and that the
concessioner shall “obtain no . . . Leasehold Surrender Interest

as a consequence of the expenditure of Repair and

Mai nt enance Reserve Funds.” Id.
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In light of these regulatory provisions, as well as the
provi sions of the 1998 Act which guarantee concessioners a
| easehol d surrender interest for “capital inprovenents,” the
Court nust determ ne whether the uses of the Repair and
Mai nt enance Reserve are capital inprovenents. |If they are, then
the plaintiffs are due a | easehold surrender interest and the
def endants’ standard contract and regul ations are unlawful . |[f
the Reserve funds are not used for capital inprovenents within
the nmeani ng of the 1998 Act, then the disputed regul ations are
clearly acceptable.

To a large extent, the Court can only partially answer this
gquestion. This is because the |ist of enunerated uses for the
Reserve funds is clearly not exhaustive, and even if it were, the
uses are described so generally that it is inpossible to
categorize a use into a single category. For instance, the
“rehabilitation” of a heating systemmay include the installation
of a furnace, which likely is a capital inprovenent. On the
ot her hand, a “rehabilitation” mght only involve a draining of a
buil ding’ s radiators, which is not likely a capital inprovenent.
Thus, al though the denial of a |easehold surrender interest may
be unlawful in sonme circunstances (i.e. in cases where the
mai nt enance anounts to a capital inprovenent), the Court cannot
say that the regulation, on its face, will be unlawful inits
every application. Thus, this challenge to the regul ati on nust
fail. However, if in the future the plaintiffs can show that
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they were forced to expend Reserve funds on a project anounting
to a capital inprovenent, they mght have a viable claimthat the
Secretary acted arbitrarily and capriciously in disbursing
Reserve funds. Until then, however, the regul ation stands

unal tered. 1°

J. The Definition of Construction Costs

The plaintiffs argue that the defendants’ regulatory
definition of the statutory term “construction costs” is
unr easonabl e.

I n defining the scope of concessioners’ |easehold surrender
interests, the 1998 Act provides that “[t]he value of a |easehold
surrender interest in a capital inprovenent shall be an anount
[derived fromthe] construction cost of the capital inprovenent.”
16 U.S.C. §8 5954(a)(3). Under the fornmula provided in the Act,

the greater the construction costs, the great a concessioner’s

15 The Court also rejects the plaintiffs’ argunent that
the Repair and Mai ntenance Reserve violates section 407 of the
1998 Act, 16 U . S.C. 8§ 5952, by “divert[ing] concessioner revenues
away fromthe purposes specified by [the 1998 Act].” Brief for
Plaintiffs, Feb. 28, 2001, at 9. Section 407 of the 1998 Act
deals with the accounting and expenditure of franchise fees paid
by concessioners. These fees are conputed “based upon a
[ concessi oner’s] reasonable opportunity for net profit in
relation to the capital invested and the obligations of the
contract.” 16 U S.C. 8 5956(a). Thus, because the Repair and
Mai nt enance Reserve is an “obligation[] of the contract,”
franchise fees are not “diverted” fromthe purposes specified in
section 407. |If they were, then every obligation in the contract
which differed fromthe purposes of section 407 woul d be an
i nproper “diverting” of funds.
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| easehol d surrender interest. Id. The defendants define
“construction costs” as “the total of the incurred eligible
direct and indirect costs necessary for constructing or
installing the capital inprovenent.” 36 C.F.R 8 51.51 “Eligible
direct costs” are in turn defined as costs that are “necessary
both for the construction of a capital inprovenent and are
typically elenments of a construction contract.” 1Id. Finally,
“eligible indirect costs” are “all other incurred capitalized
costs . . . necessary for the construction of a capital

i nprovenent.” 1d. Likely exanples of eligible indirect costs
are “architectural and engineering fees for plans”,
“environnmental studies”, “risk insurance”, and “fees or service
charges and interest on construction |oans.” 1d.

The plaintiffs argue that the defendants’ definition of
“construction costs” is unreasonabl e because it fails to
“enconpass[] adm nistrative expenses, such as legal fees rel ated
to capital inprovenents.” Brief for Plaintiffs, Feb. 28, 2001, at
13. The Court squarely disagrees. First, the Court finds that
the term “construction cost” is not self-defining;, i.e., it is
“silent or anbiguous” with respect to the nyriad of separate
costs, such as legal fees, that emanate froma major construction
project. Chevron, 467 U S. at 841. Gven this anmbiguity, the
Court next finds that the defendants’ definition of the termis

reasonable. The definition enconpasses a broad variety of
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expenses involved in construction, and explicitly relies on

pr of essi onal resources such as the “Dictionary of Architecture
and Construction.” See 65 Fed. Reg. 20650. O course, sone
expenses that relate to construction are excluded, but sone |ines
must be drawn. O herw se, “construction costs” wll end up

i ncl udi ng expenses far flung fromthe construction of the
bui I ding, such as sales and marketing costs. See Fed. Reg.

20650. But the Court need not find that such costs should not be
i ncluded; indeed, it is beyond this Court’s judicial role to nake
such a determ nation. Rather, the Court need only neasure

whet her the defendants’ interpretation is reasonable, which the
Court finds it to be.

Al so on the subject of construction costs, the plaintiffs
object to the defendants’ condition that individual construction
costs “be no higher that those prevailing in the locality of the
project.” 36 CF.R 8 51.51. The plaintiffs argue that this
“prevailing rate” standard fails to account for concessioners’
added costs of “regul atory conpliance.” See Brief for
Plaintiffs, Feb. 28, 2001, at 13. This point, even if true, is
of no consequence to this tribunal unless it renders the
prevailing rate standard unreasonable. But it does not; the
prevailing rate standard is an em nently reasonabl e
interpretation of the anbiguous statutory term “construction

costs.”
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K. The Leasehold Surrender Interest in Replaced Fixtures

The plaintiffs argue that the defendants’ regulation dealing
Wi th a concessioner’s | easehold surrender interest in replaced
fixtures, 36 CF.R 8§ 51.65, violates the 1998 Act.

The rel evant regul ati on states:

A concessioner that replaces an existing fixture in which

t he concessioner has a | easehold surrender interest with a

new fixture will increase its |easehold surrender interest

by the anmount of the construction cost of the replacenent

fixture |l ess the construction cost of the replaced fixture.
36 CF.R 8 51.65. The plaintiffs argue that this regulation is
contrary to 16 U. S.C. 8§ 5954(a)(5), which states:

Where a concessioner . . . nmakes a capital inprovenent to an

exi sting capital inprovenent in which the concessioner has a

| easehol d surrender interest, the cost of such additional

capital inprovenent shall be added to the then current val ue
of the concessioner’s | easehold surrender interest.
16 U S.C. § 5954(a)(5). Elsewhere in the 1998 Act, Congress
defines a “capital inprovenent” as a “structure, fixture, or
nonr enoveabl e equi pnent.” 16 U.S.C. 8 5954(e)(2).

The decision on this issue hinges on whether Congress
“directly spoke[] to the issue” of |easehold surrender interests
when fixtures are replaced. Chevron, 467 U S. at 841. For, if
the Act is anbiguous in this regard, the regulation will stand as

it is a reasonable way to account for |easehold surrender

interests in the fixture-replacenent context.® |If the Act is

16 The reasonabl eness of regulation is denonstrated by
considering the conpeting alternatives in the context of a sinple
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not anbi guous, however, the disputed regulation nust fall, as it
conflicts with the “unanbi guously expressed intent of Congress.”
Id. at 841.

The Court finds that the 1998 Act is anbiguous with regard
to the calculation of |easehold surrender interests for repl aced
fixtures. Section 5954(a)(5), the only section of the Act which
might address fixture replacenent, does not address the
replacenent of a fixture; it clearly addresses the addition of a
fixture (or capital inprovenent) to an existing fixture (or
capital inprovenent). For exanple, when a concessioner adds a
new wing to part of a guest |odge, section 5954(a)(5) entitles
himto increase his | easehold surrender interest by the cost of
this addition. Likewse, if the concessioner were to, years
|ater, add an air conditioning systemto this addition, section
5954(a)(5) permts himto increase his |easehold surrender

interest by the cost of the air conditioning systemas well.

exanple. If a hotel ower with a | easehold surrender interest in
the hotel were to replace the hotel furnace once every five years
for 15 years, the plaintiffs’ proposed accounting would be to

i ncrease the | easehold surrender interest three separate tinmes by
the cost of the furnace. Under this approach, the hotel owner
woul d hold a | easehold surrender interest equal to four furnaces,
even though the hotel would only contain one. The defendants’
approach would be to increase the | easehold surrender interest by
the cost of the new furnace, but also to decrease it by the cost
of the replaced furnace. Under this approach, the hotel owner’s
| easehol d surrender interest would reflect a single furnace at
the price level of the final purchase. This latter approach is a
| ogi cal and reasonabl e way of accounting for a concessioner’s

| easehol d surrender interest when fixtures are repl aced.
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Section 5954(a)(5)’s focus on adding capital inprovenents, as
opposed to replacing capital inprovenents, is nade clear by the
text of the statute. First, the section limts its application
to circunstances where concessioners “nake[] a capital

i nprovenent to an existing capital inprovenent.” This |anguage
is clearly |l anguage of addition, as it would be difficult nake a
capital inprovenent to sonething if that sonething was renoved
fromthe picture. Second, the statute even uses the word
“addition”, as it provides that the cost of the “additional
capital inprovenent shall be added to” the concessioner’s

| easehol d surrender interest.

Despite this reading of the statute, it mght still be
argued (in a particularly tortuous way) that certain repl acenent
fixtures are covered by the | anguage of section 5954(a)(5).
Usi ng the exanpl e above, one could argue that, since the | odge’s
new wng is a “capital inprovenent” and the air conditioning
system added to that wwng is a “capital inprovenent”, then, if
the air conditioning systemwas |ater replaced with a new system
it could be said that this new systemwas not a “repl acenent”,
but sinply an “addition” of a capital inprovenent (the air
conditioning system to an already-existing capital inprovenent
(the neww ng). This interpretation strains the statute to the
poi nt of breaking. It is wholly illogical to think that Congress

sought to provide | easehold surrender interests for replacenent
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fixtures in a new wing, but not in the original |odge.

Thus, because no provision of the 1998 Act speaks directly
to the issue of |easehold surrender interests in replacenent
fixtures, and the defendants’ regulation dealing with the issue
is reasonable, the Court finds that the regulation is

perm ssi bl e.

L. Depreciation for Functional Obsolescence

The plaintiffs argue that the defendants’ regulation on
depreciation violates the clear |anguage of 16 U S.C. 8§
5954(a)(3). Specifically, the plaintiffs claimthat section
5954(a)(3) orders assets to be depreciated only for “wear and
tear”, and not for “functional obsol escence” as well. See Brief
for Plaintiffs, Feb. 28, 2001, at 19. Although the defendants’
regulation mrrors section 5954(a)(3), see 36 CF.R 8§ 51.51, the
plaintiffs claimthat the defendants intend to include functional
obsol escence in its regulation as a matter of practice. |In their
brief, the defendants respond by assuring the plaintiffs that
“functional obsol escence is not a consideration in the
determ nati on of depreciation under the new concession
regul ations.” Brief for Defendants, Apr. 9, 2001, at 27.
Therefore, because a dispute on this issue no |onger remains, the
Court wll not opine on the matter except to note that the

defendants’ position is “nothing |less than an offici al
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interpretation of the [1998 Act] which the agency may not change
unless it provides a reasoned explanation for doing so.”

Washington Legal Foundation, 202 F. 3d at 340.

M. The Use of Leasehold Surrender Interests in Financing

The plaintiffs argue that the defendants’ regulation
i nproperly prevents them from pl edging their |easehold surrender
interests as collateral for financing. Specifically, the
plaintiffs claimthat they are inproperly prohibited from
pl edgi ng their | easehold surrender interest in one national park
for a | oan needed to nake an inprovenent in another national
par k. 7

Section 5954(a)(2)(A) of the 1998 Act states that a
| easehol d surrender interest

may be pl edged as security for financing of a capital

i nprovenent or the acquisition of a concessioner’s contract

when approved by the Secretary pursuant to this subchapter.

16 U.S.C. 8 5954(a)(2)(A). The defendants’ regulation, codified

o The Court al so notes that part of the plaintiffs’
argunent on this matter has been rendered noot. In their
conpl aint and sunmary judgnent notion, the plaintiffs argued that
t he defendants’ regul ations prevented them from using | easehold
surrender interests as collateral in refinancing. 1In their
opposition, the defendants expl ained that the “general types of
refinanci ng suggested by the plaintiffs are appropriate [under 36
CFR s 51.87].” See Brief for Defendants, Apr. 9, 2001, at 28.
Al t hough the Court need not now consider this issue, the Court
does note that the defendants’ statenent, inasnmuch as it
addresses the specific issue, is tantanmount to an official
enunci ation of their policy on this issue. See Washington Legal
Foundation, 202 F.3d at 340.
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at 36 CF.R 8 51.87, states that a | easehol d surrender interest
may be encunbered

either to finance the construction of capital inprovenents

under the applicable concession contract in the applicable

park area or to finance the purchase of the applicable
concessi on contract.
36 CF.R 8 51.87.

To begin with, the 1998 Act explicitly nakes the
securitization of every |loan subject to the “approv[al] of the
Secretary.” Thus, Congress specifically gave the NPS a
significant role in deciding when | easehold surrender interests
may be pl edged as security. Second, the Court sees no provision
of the 1998 Act which “sp[eaks] directly to the issue” of whether
a concessi oner may pl edge his | easehold surrender interest in one
park for a loan in another park. Chevron, 463 U S. at 841. The
plaintiffs argue to the contrary, citing the definition of
“capital inprovenent.” See Brief for Plaintiffs, Feb. 28, 2001,
at 25. The 1998 Act defines a capital inprovenent as a

structure, fixture, or nonrenoveabl e equi pnment provided by a

concessi oner pursuant to the terns of a concessions contract

and | ocated on the lands of the United States within a unit
of the National Park System
16 U S.C. 8 5954(e)(2). The plaintiffs assert that, because the
1998 Act permts the securitization of |easehold surrender
interests to finance a “capital inprovenent,” and the statutory

definition of “capital inprovenent” refers to “a concessions

contract . . . within a unit of the National Park System”
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Congress has “directly spoken to the issue” of whether an
interest in one park may be used to secure a |l oan for a project
in a separate park. Chevron, 467 U. S. at 841; see also Brief for
Plaintiffs, Feb. 28, 2001, at 25.

This argunent is preposterous. It strains even the nost
active imagination to think that Congress addressed the cross-
park col lateralization of concession loans in such a | abyrinthian
way. Finding that the 1998 Act is “silent or ambiguous with
respect to [this] issue,” the Court next finds the disputed
regul ation to be a reasonable interpretation of the Act. The
regulation is grounded in the rational belief that cross-park
collateralization expands the del eterious effects of |oan
defaults. A default on a cross-collateralized | oan woul d put
several facilities in several parks at risk. Moreover, when a
bank forecloses on a loan, the bank will install its own
repl acenent concessioner resulting in doubtless transitional
i nconveni ences and m scues. See Brief for Defendants, Apr. 9,
2001, at 30. Wth this understanding, the Court has little

hesitation in finding the disputed regulation to be reasonabl e.

N. The Timing of Compensation for a Concessioner’s Leasehold
Surrender Interest

The plaintiffs argue that the defendants’ regulation
addressing the paynent of fornmer concessioners’ |easehold

surrender interests is contrary to law. The Court finds that the
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plaintiffs have no standing to nmake this claim

The disputed regulation, 36 CF.R 8§ 51.61(a), states the
fol | ow ng:

The date for paynent of the | easehold surrender interest

val ue, except in special circunstances beyond the [NPS s]

control, will be the date of expiration or term nation of

the surrender interest contract, or the date the
concessioner ceases to utilize related capital inprovenents
under the ternms of the concession contract.

The plaintiffs argue that this regulation is contrary to 16

U S C 8 5954(c), which reads in part:

Upon expiration or termnation of a concessions contract

entered into after the effective date of this subchapter, a

concessioner shall be entitled under the terns of the

concessions contract to receive fromthe United States or
successor concessioner the value of any | easehold surrender
interest in a capital inprovenent as of the date of such
expiration or termnation.

View ng the defendants’ regulation and the 1998 Act
together, the Court first observes that section 5954(c) only
applies to concession contracts entered into after the effective
date of the 1998 Act, which is Novenber 13, 1998. Three of the
four plaintiffs nowin front of the Court (Anfac, Aramark, and
Ham I ton Stores) entered into their contracts before this date.
Thus, their contracts are not controlled by the ternms of section
5954(c), and they have cited no other statutory provision which
t he defendants’ regulation allegedly violates. Their notions on

this issue are thus denied.8

18 To clarify the Court’s hol ding, the Court does not find
that these plaintiffs have no standing. As |long as they have
val id concession contracts, and the disputed regulation stil
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The fourth plaintiff, the National Park Hospitality
Associ ation (“NPHA”), undoubtedly has nmenbers with concession
contracts entered into after Novenmber 13, 1998. However, there
is no way to determ ne whether an injury is actual or inm nent
unl ess the Court focuses on the expiration dates of specific
contracts of NPHA menbers. As such, the resolution of this issue
woul d require the “individual participation” of NPHA nenbers, a
factor that has long stood in the way of associ ational standing.
Warth v. Seldin, 422 U. S. 490, 511 (1975); see also Harris v.
McRae, 448 U. S. 297, 320-21 (1980) (finding an association to
| ack standi ng because the cause of action required the court to
assess the notivations of specific association nenbers); Parks v.
Internal Revenue Serv., 618 F.2d 677, 684-85 (10th G r. 1980)
(denying a uni on standi ng because the all eged damages were
“individual . . . [and] not common to nor shared by all of the
uni on nenbers.”). The Court therefore dism sses this claimfrom
each of the plaintiffs’ conplaints pursuant to Federal Rule of

G vil Procedure 12(b)(1).

0. The Defendants” Restrictions on Concessioners” Corporation
Control Transfers

applies to them they have standing to chall enge the regulation.
However, their clainms fail on the nerits because, w thout the
applicability of section 5954(c), they have no statutory

provi sion which even renotely grants thema right on which the
def endants’ regul ation infringes.
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The plaintiffs claimthat the defendants’ regulation
permtting NPS review of corporate control transfers is contrary
to the 1998 Act. The Court disagrees.

The rel evant provision of the 1998 Act states:

No concessions contract or |easehold surrender interest may

be transferred, assigned, sold, or otherw se conveyed or

pl edged by a concessioner without prior witten notification

to, and approval by, the Secretary.

16 U.S.C. 8§ 5957. The defendants’ regulation inplenenting this
provi si on st ates:

The concessi oner may not assign, sell, convey, grant,

contract for, or otherw se transfer (such transactions

collectively referred to as "assignnments" for purposes of
this part), without the prior witten approval of the

Director, any of the follow ng:

(a) Any concession contract;

(b) Any rights to operate under or manage the
performance of a concession contract as a
subconcessi oner or ot herw se;

(c) Any controlling interest in a concessioner or
concession contract; or

(d) Any leasehold surrender interest or possessory
i nt erest obtai ned under a concession contract.

36 CF.R 8 51.85. The plaintiffs specifically argue that the
1998 Act gives the defendants no perm ssion to approve or
di sapprove of any transfer of a controlling interest of a
concessioner. See 36 C.F.R 8 51.85(c).

The Court first finds that the statutory | anguage “or
ot herwi se conveyed or pledged” is wholly silent wwth respect to

the instant issue. That is, the terns “conveyed” and “pl edged”
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have a nultitude of neanings, no particular one of which is nmade
clear in the statute. Thus, finding the terns to be anbi guous on
this issue, the Court considers the reasonabl eness of the
def endants’ regul ati on.

The Court has little hesitation in declaring the
reasonabl eness of 36 CF.R 8§ 51.85. Elsewhere in the 1998 Act,
Congress instructs the Secretary to di sapprove contract transfers
if the acquiring party is not “qualified or able to satisfy the
terms and conditions of the concession contract” or, if the
transfer would not be “consistent wth the objectives of
protecting, conserving, and preserving the resources . . . of the
National Park System” 16 U S.C 8§ 5957(Db). In Iight of these
obj ectives, the defendants’ regulation is a reasonable way to
ensure that unqualified persons or entities do not put at risk
any of our nation’s natural treasures. |If a conpany owning a
concession contract were to be sold to another conpany, that new
conpany (which m ght even be foreign to the United States) m ght
have a wholly different policy or attitude with respect to its
role as a concessioner. Mreover, even though this regulation
remai ns in place, concessioners denied the right to transfer
busi ness interests can always bring an arbitrary and caprici ous
claim alleging that the NPS is m sappl ying section 5957(b). On

its face, however, the regulation nust stand.
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P. Conclusion

In conclusion, after review ng the cross notions for summary
judgnent and the applicable law, the Court finds that the
di sputed regulations are permssible in all respects except one:
t he defendants may not deprive a concessioner of a preferenti al
right of renewal if the concessioner fails to bid on a

pr ospect us.

111. CONCLUSION
For the foregoing reasons, the Court DENIES the plaintiffs’
Rul e 56(f) notion; GRANTS in part and DENIES in part the
defendants’ notion to dismss; GRANTS in part and DENES in part

the plaintiffs’ joint notion for summary judgnent; and GRANTS in

part and DENIES in part the defendants’ notion for sunmary
judgnment. An order consistent with this Opinion shall issue

separately this date.

Dat e:

ROYCE C. LAMBERTH
UNI TED STATES DI STRI CT JUDGE
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

AMFAC RESORTS, L.L.C.,

Plaintiff,

A

UNITED STATES DEPARTMENT
OF THE INTERIOR, et al.,

Defendants.

NATIONAL PARK HOSPITALITY

ASSN.

Plaintiff,

A

UNITED STATES DEPARTMENT
OF THE INTERIOR, et al.,

Defendants.

HAMILTON STORES, INC.,

Plaintiff,

A

UNITED STATES DEPARTMENT
OF THE INTERIOR, et al.,

Defendants.
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ARAMARK SPORTS AND
ENTERTAINMENT SERVICES, INC.,

Plaintiff,

V. Civ. A. No. 00-3085 (RCL)

UNITED STATES DEPARTMENT
OF THE INTERIOR, et al.,

Defendants.

O MMMV NN

RDER

Consistent with the Memorandum Opinion issued this date, it

1S hereby

ORDERED that the defendants’ motion to dismiss [11-1, 8-1,

12-1, 6-1] is DENIED as to all claims, except with respect to the

timing of compensation for a concessioner’s leasehold surrender

interest and Hamilton Stores’ franchise fee claim, for which it

is GRANTED. 1t is therefore ORDERED that the plaintiffs”’ claim

with respect to the timing of compensation for a concessioner’s

leasehold surrender interest and the franchise fee claim of

Hami lton Stores are DISMISSED WITH PREJUDICE. Further, i1t is

ORDERED that the defendants’ motion for summary judgment

[11-2, 8-2, 12-2. 6-2] is GRANTED as to all issues addressed

therein, except with respect to the forfeiture of a

concessioner’s statutory right of preferential renewal under 36

C.F_.R. § 51.35, for which it is DENIED. 1t is therefore ORDERED

that all of the plaintiffs’ claims addressed in the defendants”’
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January 18, 2001 motion for summary judgment, except for the

claim regarding the forfeiture of a concessioner’s statutory

right of preferential renewal under 36 C.F.R. 8 51.35, are

DISMISSED WITH PREJUDICE. Further, i1t is

ORDERED that the plaintiffs’ joint motion for partial

summary judgment on the requlations pertaining to the contractual

right of preference in renewal [35-1, 28-1, 39-1., 18-1] is DENIED

with respect to all issues presented therein; further, it is

ORDERED that the plaintiffs’ joint motion for summary

judgment on the requlations pertaining to contract performance

and concessioner choice issues [36-1, 29-1, 40-1, 19-17 is DENIED

with respect to all issues presented therein, except for the

forfeiture of a concessioner’s statutory right of preferential

renewal under 36 C.F.R. §8 51.35, for which it is GRANTED. It is

therefore DECLARED that 36 C.F.R. 8 51.35 is contrary to law to

the extent it deprives concessioners of a statutory right of

preferential renewal for not bidding on a prospectus. Further, it

is ORDERED that the defendants are enjoined from applving 36

C.F_.R. § 51.35 to the extent that the application deprives

concessioners of a statutory right of preferential renewal for

not bidding on a prospectus. Further, it is

ORDERED that the plaintiffs’ joint motion for summary

judgment on the requlations pertaining to concessioner investment
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and corporate control issues [37-1, 30-1, 41-1, 20-1] is DENIED

with respect to all issues presented therein; further, it is

ORDERED that Hamilton Stores’ motion for summary judgment of

the franchise fee issue [64-1] is DENIED; further, i1t is

ORDERED that plaintiff Aramark’s motion to extend time filed

on January 19, 2001 JCiv. A. No. 00-3085, 10-1] is GRANTED:

further, i1t is

ORDERED that plaintiff Hamilton Stores’ motion to extend

time filed on April 30, 2001 [Civ. A. No. 00-2937, 61-1] is

GRANTED:; further it 1is

ORDERED that the plaintiffs and the defendants, within 10

days of this date, file with the Court a description of all

alleged claims, that have not been ruled on by the Court. Each

claim shall contain a citation to the portion of the complaint

lodging that claim. A proposed order setting a schedule for the

resolution of any remaining claims shall also be attached.

Further, the Clerk of the Court is ORDERED to make the

following corrections to the docket:

in Civil Action No. 00-2838: terminate motion [19-1], which
was ruled on by Order of April 24, 2001 [64]1;: transfer
motion [56-1]1, which was not filed in this case, to Civil
Action No. 00-2937, in which it was filed; terminate motion
[72-1]1, which was not filed in this case; terminate motion
[74-1], which was not filed in this case.

in Civil Action No. 00-2937: terminate motion [17-11, which
was ruled on by Order of April 24, 2001 [53]; terminate
motion [37-1]1 which was withdrawn by pleading [62];
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terminate motion [62-1], which was not actually a motion,
but a notice of the withdrawl of a motion.

SO ORDERED.

Date:

ROYCE C. LAMBERTH
UNITED STATES DISTRICT JUDGE
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